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HIS HONOUR:  Yes.  Now, who's for the plaintiff?

MR IRVING:  I'm for the plaintiff, Your Honour.

HIS HONOUR:  Yes, Mr Irving?

MR BURNSIDE:  If Your Honour pleases.  Ms Benson and I appear for the 19th defendant.

HIS HONOUR:  I'll tell you who I think is appearing and you could agree.  Mr Maher for the tenth and eleventh, is that right?

MR BURNSIDE:  That's right, Your Honour.

HIS HONOUR:  Mr Russell for the 20th?

MR RUSSELL:  Yes, Your Honour.

HIS HONOUR:  Mr Browne for the 12th?

MR BROWN:  Yes, that's the case, Your Honour.

HIS HONOUR:  Ms Batrouney and Ms Moore for seven, eight and nine and 14, 15, 16 and 17?

COUNSEL:  Yes, Your Honour.

HIS HONOUR:  Mr O'Meara, who's writing I can't read.  Who are your clients, Mr O'Meara?

MR O'MEARA:  I'm here for the 13th and the 18th, Your Honour.  I'm also with Mr Beach for the second and the sixth.

HIS HONOUR:  Yes, that's right.  Yes, I can see that.  Mr Bornstein's for one, three, four and five?

MR BORNSTEIN:  That's right, Your Honour.

HIS HONOUR:  Does that sound as if everyone's represented?  It probably does.  All right, well, Mr Irving, I think you need to explain why we've reached this stage in a case that was enormous to start with and looks like getting bigger and bigger?

MR IRVING:  Firstly, I apologise to Your Honour for not being in a position to be able to file and serve all of the responses to the request for particulars.  There were 539 requests served stretching over 275 pages and we have provided to each of the other parties 366 pages.

HIS HONOUR:  Yes, I've read your material.  My concern is that this is an action which, when it started was enormous - and one would've thought it would've been prepared to the ultimate degree before it was even issues.  What's the reason for an action which is as potentially enormous as this not being absolutely spot on before the writ was taken to the registry?

MR IRVING:  Many of these actions concern conspiracy that are of their nature secretive.  It is often difficult, if not impossible, to ascertain precisely prior to commencing the action all of the parties to the conspiracy.  We have pleaded against some of the parties to the conspiracy.

HIS HONOUR:  That's right and I'm not gainsaying that at all, but isn't the situation that you had a certain bucket of information.  You have not obtained any more information in the interlocutory processes at this stage - - -

MR IRVING:  Not individual interlocutory - - -

HIS HONOUR:  - - - so you're not in any better a position than you were before this requisition.  My concern is that this writ was issued in circumstances where we're now being told in a rather peremptory memorandum from your instructing solicitor that, "Oh, we're going to amend our statement of claim."  This is not a ordinary case; this is a case which has got the potential to tie up the 


resources of this court in small pieces for many, many months and at some stage if there's a trial, for God knows how long.  Now, we can't allow that to happen.  This case has got to be specifically managed and just because the rules permit you to amend a statement of claim once, I would've thought that you're stretching the indulgence of the court to start doing it with a case like this.

MR IRVING:  Your Honour - - -

HIS HONOUR:  In any event, at this point what do you want to do?

MR IRVING:  Your Honour, firstly let me say that the blame shouldn't rest with my instructing solicitor for these matters, it probably rests with counsel.

HIS HONOUR:  I'm not into allocating blame; I'm more concerned about ensuring that this case is efficiently handled in the court.  As I've already said at the first directions hearing, the statement of claim is daunting.

to any judge before whom one day might have to try this case and that is a - I've got to keep my eye on that from this point onwards or from the beginning.  What do you propose?

MR IRVING:  I propose, Your Honour, that the orders set out in the summons be made, namely that we essentially be provided with three further weeks to file and serve the particulars.

HIS HONOUR:  Is there much point in proceeding with particulars if in fact you're going to file a new statement of claim?

MR IRVING:  Yes, Your Honour, for this reason.  The proposed amendments will be discrete.  Other than typographical type amendments they will deal with three discrete points, Your Honour, that if it would assist Your Honour I can outline to you now.

HIS HONOUR:  Well, I mean you tell me that you're going to do that.  I won't require you to do any more at this stage.  You say that it's not a wholesale revamping of the statement of claim.

MR IRVING:  No, most certainly not, Your Honour.  In broad, Your Honour, it deals with firstly we allege that certain acts were done in concert on the basis of some authorities but not others.  It will be necessary to plead as material facts certain matters concerning that.  Now the essence of that has been provided in the particulars that have been sought but we would seek to amend to include the relevant material in the statement of claim itself.

HIS HONOUR:  Yes.

MR IRVING:  The second is that we say that certain acts were done in furtherance of the conspiracy and the statement of claim sets out the illegal - the wrongful acts, tortious acts, the crimes.  It is arguable that it's necessary to plead not only the illegal acts but also the legal acts which were done in pursuance of the conspiracy and that would necessitate some amendment.  Again these aren't matters which have been particularised and the essence is as I - - -
HIS HONOUR:  So you say you want until 8 July to provide all of the further and better particulars requested.

MR IRVING:  Yes.

HIS HONOUR:  Now I note already that some of the defendants, those represented by Maurice Blackburn at least, are complaining about the particulars that you have provided.

MR IRVING:  Indeed.

HIS HONOUR:  Do you propose to do anything about that complaint or do you propose to contest it?

MR IRVING:  Well, there are some broad scale complaints which have been made.  We've received correspondence from other firms about complaints as well.  There are a couple of typographical errors which some of them have picked up and alerted us to and we'll take appropriate steps to deal with them, Your Honour, but we would reject the substance of - - -

HIS HONOUR:  So there might have to be an argument about that at some stage?

MR IRVING:  There may, Your Honour.  The final proposed amendment is this, Your Honour.  A small number of the particulars focus on the campaign against Gunns, the last part of the pleading, Your Honour.  We would propose to replead that campaign against Gunns and it's something which is done significantly by cross reference to what occurred or what is pleaded earlier in the pleading.  Now there are some particulars which have been sought of that - about 14 out of the 539 particulars focused on that matter and we haven't provided particulars as to the campaign against Gunns because of our proposal to replead that matter.



I should also add that there are significant portions of the particulars that have still not been provided.  There are some firms that have only received 50 pages.  Some firms have received fewer.  Some firms seeks particulars of all of the actions.  Some only a couple and even those that have sought only a couple it may well be that we've only provided particulars for one of the two.  No doubt some of my friends will have complaints about the extent that the particulars are being provided to their clients.



Your Honour, could I reiterate again that I apologise that we haven't complied with the orders and I'm embarrassed by that, Your Honour.  But it's something we've been working hard on for our (indistinct) period to try and get the material in the best form we could as early as possible, Your Honour.  

HIS HONOUR:  Well, you want to 8 July to provide the rest of the particulars.  You want the directions of 9 May - they were - - -

MR IRVING:  They set out a timetable, Your Honour, dealing 
with - - -

HIS HONOUR:  Yes.  Just let me find each of those directions.  While my associate is finding those you want to set those aside and you will put out the application to strike out the statement of claim by 15 July.  But what your new statement of claim?

MR IRVING:  We will file that, Your Honour, by 8 July.  It wasn't mentioned in the proposed order because the rule deals with that but we've conveyed to the parties on two occasions that that is what we shall be doing. 

HIS HONOUR:  So a new statement of claim and particulars by 8 July.  The defendants serve their applications by the 15th.  

MR IRVING:  Now it gives a quite short time frame to the defendants, Your Honour.  If they require more time we'd certainly - - -
HIS HONOUR:  Well, the difficulty I might say as I said in the memorandum that went out 



the fixing of 4 July was only done firstly it was done by abandoning the application and then by rearranging other matters that were going to be dealt with that week.  So it won't I think be easy to simply find another three days consistent with this timetable.  I will do my best and I will speak to the listing master and see if I can but the fixing of that date will have to wait.  So what you're saying is you want to extend till 
8 July the compliance with requests for particulars and you will deliver a new statement of claim by then and then you will be ready to defend that statement of claim at some convenient time thereafter.

MR IRVING:  Yes Your Honour.  I should also add that we've received from the Wilderness Society the sixth defendant and one of the other defendants a proposed set of orders that include the granting to the plaintiffs until 8 July.

HIS HONOUR:  Yes I've got those and they're submissions from Mr Beech and Mr O'Meara saying they largely agree with that.  I will hear what each other party says and I've read your submissions Mr Beech.

MR BEACH:  Could I just say this in relation to them Your Honour, we would insofar as our learned friend is suggesting that we could absorb an amended statement of claim and the vast volume of particulars in a week, that's impossible.

HIS HONOUR:  No I think - - -

MR BEACH:  Your Honour we would suggest three weeks would be an appropriate timeframe for that.  The other thing we would like to say Your Honour is Your Honour has read our submissions about the inadequacy of the particulars which bear in many respects a striking resemblance to particulars that Your Honour would have been familiar with in the case of Cremona many years ago.  There are other deficiencies we can take the court to at this state but I raise it at this point because at some stage when the application in respect of the pleadings comes back before Your Honour, we don't want it said against us that this is the first time the plaintiff has heard that these particulars are as defective and deficient as particulars could be and they want further time to correct their hands because at that point we will be saying to Your Honour they've had a chance to particularise it, they obviously cannot particularise it, and such paragraphs as have not been properly particularised should go.

HIS HONOUR:  Yes, well I think I've already said that I had read, I had referred to it as the Maurice Blackburn material, but it's your material where - - -

MR BEACH:  Yes Your Honour, in paragraph 10.

HIS HONOUR:  - - - a decision has been made of that and that will need to be taken on board by the plaintiff's advisers and I might say that this case will be managed to the nth degree and compliance from this point onwards with timetables and in particular with the provision of information will have to be enforced, and enforced if necessary by some draconian orders if that's necessary.  This case has got the potential to as I have already said, tie up the resources of this court for an inordinate amount of time and I can't allow that to occur.  It must be dealt with efficiently by all parties but in the first instance at least it's got to be dealt with efficiently by the plaintiff and I don't think there's any more I can say except to put that warning out and insofar as the defendants have indicated that they're not happy with particulars, if there's a legitimate basis for that indication, that's going to have to be addressed in this instance by the plaintiff.  It may turn out further down the track that the boot is on the other foot and the plaintiff is complaining about the defendants but at the moment it's the plaintiff.  Well Mr Beech you agree with 8 July for extending - - -

MR BEACH:  Yes, yes we do.

HIS HONOUR:  - - - for extending that and you then say - - -

MR BEACH:  We would need three weeks to consider such material.

]HIS HONOUR:  So you take out your application out to 30 July or thereabouts.

MR BEACH:  Yes Your Honour.  Your Honour could I just make good the Cremona point in one minute by handing Your Honour a four page document which is one page of the statement of claim, two pages of our request and the one page of response.

HIS HONOUR:  Yes.

MR BEACH:  Your Honour will see paragraph 525 of the statement of claim, each of the acts done in the bank's action by the said defendants were also done at the instructions and on behalf of the Wilderness Society, a paragraph in the statement of claim which contains no particulars in our request for particulars in paragraph 199 which is the next two pages of the document I've given Your Honour.

HIS HONOUR:  Yes.

MR BEACH:  We've asked them to specify and identify who the said defendants are bearing in mind there are 20 of us, and asked for the usual particulars of the instructions and matters and the response on the fourth page of the document Your Honour is the matters are sufficiently particularised in paragraph 525 of the claim.  There are no particulars, we get served with a huge volume of material which I say no more Your Honour.

HIS HONOUR:  Yes, well I understand the point and that will need to be taken on board by Mr Irving and his solicitors and dealt with.  As you say, if 525 remains and no particulars are given, well the answer might be that it be struck out.

MR BEACH:  If Your Honour pleases.

HIS HONOUR:  But I will deal with that when we get to it.  You've heard that complaint, I'm not going to hear it 
Mr Irving but that's the sort of complaint.  Now you may have a justification for it and I will hear that in due course, I'm not going to hear it now.  

MR IRVING:  If Your Honour pleases.

HIS HONOUR:  But you know what's being said.

MR IRVING:  Indeed.

HIS HONOUR:  Right well 30 July sounds like a more realistic date to absorb this statement of claim and get - I don't think there is going to be any problem about that because I can't imagine that this strike out application is now going to be heard before or even be scheduled before that date, 4 July was a particular date that was able to be made available but I don't know that I'm going to be able to do anything in August.  Perhaps it might be two or three months after that.  But I will have to deal with that with the listing master after we finish today.

MR IRVING:  Your Honour I apologise to inconvenience the court that actions have caused.

HIS HONOUR:  Well let's put tentatively 30 July and I will hear other parties before I fix that date.  There is nothing else that you've got.

MR IRVING:  Might I be so bold Your Honour as to suggest this that in light of what's fallen from Your Honour about the likely availability of dates and some of the correspondence received over the last few days from some of the defendants and might I be as bold to suggest that instead of 8 July, a further two weeks be granted until 22 July Your Honour.  That will enable us to deal more thoroughly with the matters that have been raised and indeed 8 July, it's still a very ambitious timetable given the sheer quantity of the request.

HIS HONOUR:  So you want to push that out to 22nd and that would push Mr Beach's date out to something like 
15 August or thereabouts.

MR IRVING:  Yes Your Honour and we note what Your Honour has said about the need for strict compliance, we don't want to be in a position around the 8th where we're some particular short and - - -

HIS HONOUR:  All right I will hear what other people have got to say.  I will address everybody now and you can individually respond but if this was to go out to 22 July it's not going to affect the date for the strike out because as I say we're not going to be able to hear that in the short term.  With 15 August for the application, does that trouble anybody, does it trouble you 
Mr Burnside?

MR BURNSIDE:  Yes it does Your Honour, can I start by making what might be an ineffectual complaint but a complaint nonetheless.  The plaintiffs recently published six month accounts show that they in the six months to 331 December 


last year, their revenue has increased to $335m.  Some of the defendants are unemployed, my defendant in a doctor in a small town in Tasmania and this plaintiff comes here for the second time in this court saying it's a bit hard, it's all a bit complicated, we want even more time than we've had.



Now Your Honour it's their case, they've structured it this way, they should have it ready and they should be given minimum indulgence, especially since this is the second time in a row that they've asked for months of additional time



Now, Your Honour, to be an individual defendant facing a well-resourced plaintiff and to be coming along to court again and again and be told, "Oh, look, we're not quite ready, we need more time" is oppressive and it should not be permitted except in the most extreme cases where justice demands it.



That said, in our submission Your Honour should not vacate 4 July, and I say that for this reason:  There are broadly speaking two heads of complaint about the statement of claim.  One head of complaint relates to the form of it; it seems that the pleaders have not understood that you have to plead overt acts of a conspiracy.  Mr Irving just now mentioned that perhaps they may plead acts that aren't unlawful done in pursuance of it.  Well, yes, that's exactly right, because lawful as well as unlawful acts are overt acts that should be pleaded.  They should've been pleaded last year.



Second, there's a structural problem, because the structure of the statement of claim is that against various defendants or sub-groups of defendants it's said, "You did this and this and this and that was a conspiracy to injure us and it was a conspiracy that involved committing torts, committing crimes and this and that and the other".  



And then there's the magical overarching conspiracy pleaded ever so briefly in Paragraphs 525 to 529 in which they say, "By doing all of those things in the previous 500 or so paragraphs, you were all parties to a gigantic conspiracy to commit a series of sub-conspiracies".  We say, and there's authority to support this, that pleading a conspiracy to commit sub-conspiracies is simply not an available plea; not in any form.  Even if they manage to plead the thing properly it would not be permissible.  And that question at least, should be argued out on the 4th, because if they re-plead and they throw in the overarching conspiracy again, we will be having exactly the same argument but it will be delayed by three months, or perhaps at their request, six months.  You know, sometime next year perhaps.



In addition, we haven't been told, for example, that the entire - in fact, we've been told the entire statement of claim will not be revamped; only bits of it will be revamped.  Now, against my defendant there's only ten paragraphs pleaded plus the overcharging conspiracy.  If the ten paragraphs against us are not re-pleaded in this job of amendment, why should my defendant be held up for another six months when he could just as well have attacked those ten paragraphs on 4 July?  Why should he be held in this mammoth piece of litigation and be prevented from saying the allegations against him are not viable and should be struck out?



The same may apply - - -

HIS HONOUR:  So, your application is to maintain the dates and to proceed on 4 July in respect of your application to strike out the paragraphs in the statement of claim?

MR BURNSIDE:  Yes.  Now, it may be that there are other defendants about whom exactly the same submission could be made.  We don't know the extent of the re-write of the statement of claim; we won't know it till we see it.  If the amended statement of claim were to be delivered before 4 July, then defendants can adjust accordingly the scope of their attack on the statement of claim to be argued on the 4th.  That would serve the interests of justice, both for the defendants, which we say is important, but also for the plaintiffs, given that they will then have had about 18 months, I think, from the last of the events pleaded to the date of the amendment.



In those circumstances, Your Honour, we submit that 4 July should be kept, the amendment should be delivered before 4 July and whatever available strike-out points remain should be argued out.  Speaking for my own defendant - - -

HIS HONOUR:  You're the - - -

MR BURNSIDE:  The 19th.

HIS HONOUR:  Yes?

MR BURNSIDE:  Speaking for my own defendant, if we get an amended statement of claim before 4 July and the allegations against the 19th defendant have been fixed up, then we won't necessarily pursue the attack in relation to form, although we will pursue the attack in relation to structure, unless they've decided to abandon 


the overarching conspiracy which they might well consider doing.  But in any event the 4th should be held, in our submission.

HIS HONOUR:  Yes, thank you, Mr Burnside.  Ms Batrouney?

MS BATROUNEY:  If the court pleases I appear - we - I act and Ms Moore act for 7, 8, 9, 14, 15, 16, 17 and with respect, we adopt the submissions of Mr Burnside and agree with them .  The statement of claim should be delivered well before 8 July and 4 July date should stand, if Your Honour pleases.

HIS HONOUR:  If I took the view that the plaintiff ought to be given leave beyond 4 July to deliver an amended statement of claim, you would still want to go on 4 July in respect of the current statement of claim to argue out those matters which you say - - -

MS BATROUNEY:  Which it doesn't seem are going to be amended anyway, yes.

HIS HONOUR:  I'm sorry?

MS BATROUNEY:  Which it doesn't seem are going to be amended anyway.

HIS HONOUR:  Anyway, yes.  Yes?  Is there anyone else who has the same view as Mr Burnside, who wants to put the same argument, Mr Maher do you have the same position?

MR MAHER:  My two clients, with gratitude, adopt those submissions.

HIS HONOUR:  Yes.

MR MAHER:  Can I just say - the submissions of my learned friend Mr Burnside.  Can I just add to that briefly Your Honour.  The fact that the plaintiff has come along, and in the circumstances sought this indulgent is unsatisfactory, in as much as there's really - it's not really good enough for the plaintiff to advance all these matters in the Bar table.  For all the reasons that have been adverted to on this occasion and previously in relation to what necessarily must have occurred before the statement of claim was issued, that is to say, one can infer that an enormous amount of work went into it, just because of the magnitude of it, the fact that two counsels signed it.  It's just inadequate for the plaintiff to come along here and simply state from the Bar table - I'm not being critical of my learned friend, Your Honour in my respectful submission is entitled to and the court is entitled to a proper exposure, that is one which - - -

HIS HONOUR:  Well I'm not - - -

MR MAHER:  That's all I wanted to say Your Honour.

HIS HONOUR:  Yes, I'm not so concerned, I mean - explanations can always be constructed and there's always an explanation for everything and it sometimes just becomes a time wasting exercise - - -

MR MAHER:  I appreciate that Your Honour.

HIS HONOUR:  What I'm concerned to do is get this case on the rails as quickly as possible, but you want to argue your position on 4 July?

MR MAHER:  Yes, and in fact I think yesterday, in order to comply with today's directions which Your Honour gave on the previous occasion, our formative argument went in if we needed to supplement that we could, but yes we wish to push on with the 4th.

HIS HONOUR:  Yes, now you're - - -

COUNSEL:  If Your Honour pleases, I'm for Doctors for Native Forests Incorporated.

HIS HONOUR:  Yes.

COUNSEL:  I appear with Mr Walters who is currently away.  I would gratefully adopt what my learned friend Mr Burnside has said, save that the 20th defendant is an incorporated party, not an individual, but subject to that I would adopt his submission as mine if Your Honour please.  Could I also Your Honour, gratefully, refer Your Honour to what my learned friend Mr Beach has said regarding their response to the request for particulars.  The 20th defendant's was only eight pages long, the sort of response that Mr Beach has read out is typical of the response to the 20th defendant's request.  Could I also note Your Honour that as long ago as 21 March, my client's former solicitors, Messrs Wilmoth Field Warne wrote to the plaintiffs' solicitors, pointing out a non‑exhaustive, but nevertheless two page list of defects in the statement of claim and asking them, in the light of that, did they wish to make any amendments.  And no response was ever received to that until 10 June when the plaintiffs indicated that they wished to file an amended statement of claim.  But Your Honour, the 20th defendant's position is that it wishes to adhere to the present timetable and if that is the case, then the outline will be filed later in the day Your Honour.

HIS HONOUR:  Yes, now Mr Browne, yes.

MR BROWNE:  Yes I appear for the 12th defendant.  I would like to adopt what Mr Burnside has said on behalf of his client.  The position in relation to the 12th defendant is that she is mentioned in only four paragraphs of the statement of claim and without a pleading of an overt act and she's in a position where she wants to pursue a 


strike-out application on 4 July whatever happens.  

HIS HONOUR:  Yes.

MR BROWNE:  I'd also like to say that the plaintiffs have been pressed by us to explain the nature of the amendments that they're proposing to the statement of claim.


And until this morning, we've had no response and heard nothing at all as to what they had in mind.

HIS HONOUR:  Thank you Mr Browne.  Is there anyone else?

MR O'MEARA:  Your Honour I'm also here for the 13th and 18th defendants.  They're both individuals.  The 13th defendant requested particulars together with the 2nd and the 6th who are the Wilderness Society and another individual.  The response to that request of course was partial, so the 13th defendant is in the same camp as the 2nd and the 6th and adopts those submissions.  The 18th defendant is in a different position.  The 18th defendant at the time of the last directions hearing had a solicitor in Tasmania but last week he filed a notice of changing solicitor to Maurice Blackburn.  He didn't back in April, request for particulars, but he's another cameo defendant.  If there is to be an adjustment of the timetable, he would like to request particulars.  They're not going to be as extensive obviously, as some of the greater defendants, but he'd like to do that towards the middle of next week.

HIS HONOUR:  This is the 18th defendant?

MR O'MEARA:  The 18th defendant, Mr Pullinger.

HIS HONOUR:  Yes, but your position in relation to your - the client's for whom you're acting, that is the - - -

MR O'MEARA:  The 2nd, 6th and 13th.

HIS HONOUR:  You want to go on 4 July in respect of the current statement of claim?

MR O'MEARA:  No Your Honour.  We probably take, as we understand it, Mr Burnside - the position of Mr Burnside and the other parties is directed to the overarching conspiracy.  Now, if that is criticised and it falls, well it falls for one and it falls for all.  We probably take the benefit of that, but the other defendants for whom we act, particular the 2nd and the 6th are linked by these acts at the instruction and on behalf the pleas that are dotted throughout the pleading, to many, many paragraphs in the pleading, so they really need proper particulars and all of the particulars before they decide what they can attack.

HIS HONOUR:  Yes.

MR O'MEARA:  So they can't really advance their other arguments on the 4th, that's why we propose the orders that we proposed.

HIS HONOUR:  Very well, is there any - - -

MR BORNSTEIN:  Your Honour I speak from - - -

HIS HONOUR:  Mr Bornstein?

MR BORNSTEIN:  Your Honour, I act for individuals, but they're all officers or former officers of the Wilderness Society.  Their position is similar to that of the 2nd defendant, who is also a former officer, or an officer of the Wilderness Society.  The particulars which have been provided to my clients are incomplete at this stage, although they're nearly complete, I haven't had a chance to absorbed all yet.  They appear to be non-responsive in many cases, not necessarily in the form that the my learned friends, Mr Beach referred to, but they have similar vices in some areas and other areas seem to relate to completely different actions.  And we all complaints about it.  Now, so far as the overarching conspiracy is concerned, I think my learned friend Mr Irving indicated there was to be some amendment to that.  It strikes me that it would be difficult to argue that, other than the legal argument, which Mr Burnside indicated or foreshadowed.

HIS HONOUR:  Yes.

MR BORNSTEIN:  Without actually seeing the amended statement of claim.  Given the time that it's been, I don't see why the amended statement of claim of proposed amended statement of claim should not be delivered, say within the next week.  There doesn't seem to be any reason not to have it delivered and why it should be extended way out to do that and then a decision could be made by the various parties.  My client's position as regards the remaining aspects of, I think the question of particulars will have to be sorted out, in the same position as the 2nd and 6th defendants, I can't really say.  Particularly, having regard to the fact that such particulars as have been provided seem to indicate that all four people or all four of my clients, plus the 2nd defendant, things were done by or behalf of and seeming to link them into numerous of the sub-conspiracies even if the original pleading didn't refer to them at all.

HIS HONOUR:  So your position is that you - if you got the amended statement of claim you might want to go on 4 July?

MR BORNSTEIN:  Indeed, but without, it's very difficult to make a decision about that.

HIS HONOUR:  Yes, all right, is there anyone else, any other defendants that I have that I've missed?  Well Mr Irving?

MR IRVING:  Can I just say two points in response?

HIS HONOUR:  Yes.

MR IRVING:  The first is the campaign against Gunns not only alleges a conspiracy, but it alleges an interference with trade and business by unlawful means.  Consequently, even if my friend, Mr Burnside's point was right about conspiracies and sub-conspiracies, it wouldn't deal with - it wouldn't deal with the campaign against Gunns.  Second, the campaign against Gunns refers to and repeats other action - other overt and other actions pleaded earlier in the pleading, in large part.  Without completing the particulars and the amendments relating to those actions, a full analysis of the adequacy of the pleading concerning the campaign against Gunns will not be able to be undertaken.  So it is not until we complete the particulars and the amendments that the campaign against Gunns can be properly analysed.  And I should say in relation to the amendments, the amendments will refer to what has been pleaded, including the amended pleading, earlier - sorry, the amendments relating to the campaign against Gunns, will refer to the other parts of the proposed amendments as well.  So it's not as if we can simply amend the campaign against Gunns pleading in itself, without dealing with the other parts and the other - - -

HIS HONOUR:  But you indicated that the amendments that you propose are going to be relatively minor in terms of the total statement of claim?

MR IRVING:  Well the amendments are going to deal with a number of distinct and discrete points.  

HIS HONOUR:  Well let me ask you directly, why couldn't this be done by 4 July, so that it can be - so that the defendants can have the option of arguing on that day if they want to?

MR IRVING:  Well for this reason that the campaign against Gunns pleading will refer to what is - take for example the question of actions done in concert, Your Honour, the campaign against Gunns will refer to the proposed amended pleading about action in concert.  The action in concert pleading will deal with the action in concert, for example in the Styx action.  The particulars in relation to the Styx action including the particulars relating to the action in concert have not been done.  So those parts relate to the Styx and the Lucaston have simply not yet been completed.  The task of completing the action in concert pleading requires a complete analysis of all of the action performed by the - in the Lucaston and Styx actions, so it needs to be done in toto and it won't be able to be done in toto until after 8 July.  

HIS HONOUR:  So 8 July is I think a Friday, isn't it?

MR IRVING:  It is Your Honour.  

HIS HONOUR:  Addressing the defendants for a moment.  If I could - if I could get 11 July, how would - for those people who want it to go on on the 4th, how would the 11th - has anyone got any objection to it being pushed out for a week to the 11th?

MR BURNSIDE:  I won't be in Victoria on the 11th Your Honour.

HIS HONOUR:  You would be here on the 4th?

MR BURNSIDE:  I arranged things so that I am here on the 4th.

HIS HONOUR:  Yes, anyone else?

COUNSEL:  No, I've got no objection to the 11th Your Honour, 


but can I say this Your Honour, if it is to be the 11th, then we would ask for a few extra days to file the (indistinct).

HIS HONOUR:  Yes.

COUNSEL:  I may be in a similar position Your Honour, because I have a leader who is coming from interstate and 
he's - - -

HIS HONOUR:  I'm not saying I can get that date, but I might be able.

COUNSEL:  I understand Your Honour, but at this stage I can't give a clear answer.  It would be OK with me, but it may not be for my (indistinct).

HIS HONOUR:  Yes all right, well the position then is that Mr Irving wants until 22 July to deliver a - his particulars and an amended statement of claim.  Mr Beach and Mr O'Meara acting together then want three weeks after that to put on their material in relation to strike‑out application, everyone else, almost everyone else is happy to - and indeed anxious to go on on 4 July.

COUNSEL:  Except Your Honour for number 18.

HIS HONOUR:  Yes, he wants to make a request for particulars now.

MR IRVING:  Could I mention in relation to 11 July, Your Honour, that we would require notice of what it is exactly, what is the nature of the attack that's being made.

HIS HONOUR:  Well, that's why the timetable was - it's today, isn't it, that that notice should be delivered, yes.  I mean on the original timetable.

MR IRVING:  We would require proper notice dealing with - and if we delivered the amendment on the 8th then we wouldn't be able to have that material in appropriate time.

HIS HONOUR:  Yes.

MS BATROUNEY:  Your Honour, if I might just mention in relation to the ninth defendant you might recall that he wasn't served last time we appeared before you.  He was the one outstanding.  He was served on 29 April and my instructing solicitors started acting for him shortly thereafter.  We have not yet lodged a request for particulars on his behalf because of that - - -
HIS HONOUR:  So he's in the same position as the 18th?

MS BATROUNEY:  Yes.

HIS HONOUR:  Yes, all right.

MR BURNSIDE:  Your Honour, I wonder if I can add one other thing?

HIS HONOUR:  Yes, yes.

MR BURNSIDE:  That is in relation to some defendants defences have been served and pleadings are closed.  For example, the 19th defendant served his defence on 14 February.  The tenth and the 11th served theirs on 9 March and the 12th served his on 9 March.  

HIS HONOUR:  Just give me those numbers again.

MR BURNSIDE:  Sorry, ten, 11, 12 and 19 have certainly delivered defences months ago.  So the plaintiffs would need leave to amend in relation to them.

HIS HONOUR:  Yes, I hear what you say in - - -
MR BURNSIDE:  And that means that the hearing on the 4th would still have utility because it would pick up the question of whether leave was appropriate on the current form of the pleading.

HIS HONOUR:  Yes, yes.  Gentlemen, I can't decide this matter.  It requires me to make some other enquiries.  I will proceed with the rest of the list.  There's nothing else in the Gunns' case that needs to be determined except this I take it, is there?

MR BURNSIDE:  The only thing is we would say that whatever decision you make the defendants ought to have their costs of today and on an indemnity basis because at the last directions hearing exactly this, exactly this was foreshadowed by us when we said that they will come along and ask for more time every time we come back here and here they are again.

HIS HONOUR:  Yes, all right, so costs are the only other issue.

COUNSEL:  Costs on an indemnity basis not simply of today, Your Honour, but costs thrown away by reason of any vacation and obviously there will be some whatever decision Your Honour makes.

HIS HONOUR:  Yes.  Mr Irving, do you resist the order for costs?

MR IRVING:  Yes, I do, Your Honour.

HIS HONOUR:  Yes, what do you say should happen?

MR IRVING:  Well, certainly in relation to costs on an indemnity basis on the last occasion we hadn't received 275 pages for request for particulars and we have been providing those particulars and working hard on providing them.  Sometimes in a matter of this nature it occurs.  It's unfortunate and I apologise for it but it simply occurs and there's no basis for awarding indemnity costs.  As to costs thrown away as a result of the vacation of the third there are those costs.



Work done in preparation for any strikeout application it still would be useful to the defendants in the preparation for the strikeout application whenever it comes on.

HIS HONOUR:  Yes, thank you.

MR BORNSTEIN:  Just one like to say in response to what Mr Irving said my client was served the request for particulars in February.  I think the plaintiff has had more than enough time to - - -
HIS HONOUR:  Yes, all right.  Does anyone else want to say anything about costs?

MR BENSON:  Just Your Honour if I could gratefully adopt what my learned friend Mr Burnside said in relation to costs on an indemnity basis.  In the Graham case it's later said that no such application was made.

HIS HONOUR:  Yes, very well.  I take it that all defendants have made an application for costs on an indemnity basis.  I will have to consider that.  I will try and determine this before lunch but I have got to deal with some other matters in this list.  I think what I will do is I will announce my decision in open court but I will excuse all parties and you will receive notification by email or by the usual method of communication.



I think my associate has been sending faxes.  She would prefer to send emails if there are email addresses.  It's easier for her.  If you could leave with my tipstaff appropriate email addresses that can be registered against each of the solicitors or counsel or both I will then get communication to you I hope before lunch or at about lunch time.

COUNSEL:  Could I just make one final point, Your Honour?  Not knowing what decision Your Honour is going to make of course the direction currently on foot is that we file an outline by today.

HIS HONOUR:  Yes.

COUNSEL:  That's impossible it would follow from the submissions we've already made.

HIS HONOUR:  Yes.  Well, in any event I will extend the time for filing today's outline to - well I will deal with that question of the outline in the order that I make about as to when things are going to occur.

COUNSEL:  If the court pleases.

HIS HONOUR:  Yes, thank you madam and gentlemen.

MS BATROUNEY:  Just Your Honour we are intending to file an outline today and as I understand it Mr Burnside is too.

MR BURNSIDE:  And so are we.

HIS HONOUR:  Good.  Yes, well it will be gratefully received.  Thank you all very much.


(Short adjournment.)

HIS HONOUR:  Call the Gunns matter. 

(RULING FOLLOWS)

(Revised)

(Bongiorno J)

R U L I N G
HIS HONOUR:  On 9 May I fixed the 4 July as the date upon which I would hear any strike-out application in respect of the plaintiffs’ statement of claim in this proceeding.  I set down a timetable for filing material in respect of any such application which required any defendant who wished to make such an application to file a concise outline of argument by 17 June, that is today, and for the plaintiff to respond to that argument by 1 July.


On Tuesday of this week, 14 June, my associate received a letter from the plaintiffs’ solicitors dated last Friday, 10 June.  That letter enclosed a copy of a circular letter from the plaintiffs’ solicitors to various of the defendants' solicitors referring to difficulties the plaintiffs were experiencing in providing further and better particulars.  It advised that they would not be able to fully and finally  provide those particulars to all defendants for a further 28 days, that is to say, until 8 July.



It further advised that the plaintiffs intended to amend their statement of claim and proposed a revised timetable for responses to the requests for further and better particulars and for the proposed strike-out application.  That timetable would have caused the date of 4 July to be vacated and to require the matter to be refixed later in the year.  



Upon consideration of that letter, I directed my associate to respond in terms which maintained the date of 4 July and advised all parties that unless and until that date was vacated or the timetable was changed, it should be adhered to and the steps required to be taken by it should be taken.  I also listed the matter for a directions hearing today to investigate the problem and to determine what course to take.



Mr Irving of counsel, who appeared for the plaintiffs apologised for his clients' non-compliance with requests for particulars and for seeking an adjournment of the hearing on 4 July, making the point that this was a difficult and complicated matter and that the requests for particulars were somewhat more extensive then he and his instructing solicitors had thought they would be.  The plaintiffs had issued a summons returnable today in which they sought an extension of time to provide particulars to 8 July 2005 and Mr Irving informed the Court that they intended to amend their statement of claim pursuant to the rules, by the same date.  They also sought that the directions of 9 May be set aside and that the hearing date of 4 July be vacated.



  In the course of argument Mr Irving suggested an even greater extension to allow his clients to file their amended statement of claim by 22 July, thus giving them an extra two weeks beyond the date he originally proposed.  Mr Beach of senior counsel, who with Mr O'Meara appeared for the 2nd and 6th defendants reluctantly conceded that having regard to what had occurred, and to the plaintiffs' position, that his clients would abide by the plaintiffs' suggestions and go along with the vacation of the date.


However, Counsel for most of the other defendants,  Mr Burnside QC in particular, sought to maintain the date of 4 July.  Mr Burnside's argument was that although the plaintiffs may well amend their statement of claim at some time in the future, the arguments which he wished to put would be efficacious so far as his clients were concerned, whether the plaintiffs amended their statement of claim or not.  In particular, he referred to an argument concerning the allegations of conspiracy in the statement of claim.  His argument was adopted by virtually all other parties, except the 18th and 9th defendants who still had not made requests for particulars, one of them having been served late and the other having changed solicitors.



Mr Burnside pointed out that the plaintiffs' assertion that they were entitled to amend their statement of claim as of right pursuant to the rules was not correct with respect to at least the 10th, 11th, 12th and 19th defendants, who had all filed defences, thereby closing pleadings.



Having given the matter consideration, I have decided that I will not vacate the date of 4 July.  The matter will proceed on that day.  The usefulness of the argument to the ultimate resolution of the litigation  will depend upon the cooperation of the parties to ensure that relevant matters are raised.  Whilst I do not propose to order that the plaintiffs file any amended statement of claim which they wish to file in time for that statement of claim to be the subject of that hearing, it is obvious that if they did so, that hearing would be considerably more efficacious.  The argument could then proceed in respect of an actual pleading rather than a theoretical pleading.  However that is a matter for the plaintiffs and their advisers as to whether they wish to take the step of expediting the production of that statement of claim to enable it to be the subject of argument on that day.  If they do not the argument will proceed on the present statement of claim.  If they do, the defendants can be protected from any prejudice arising therefrom by any necessary remedial order.  


I will maintain the date of 4 July and will confirm with some variations the directions given on 9 May. I should say that this litigation is gargantuan in size.  If it is not managed strictly by the Court it is likely to get out of control.  It is essential that the parties comply strictly with time limits and strictly with directions.  The range of its factual allegations are so broad that unless management control is exercised over it, it could become unmanageable.  I do not propose to permit that to occur.  The case will proceed.  It will be managed and the parties will comply.  In default the rules provide ample relief for parties who are effected by any such default.



Mr Burnside sought an order for costs and costs thrown away by reason of the events which have occurred.  He sought those costs on an indemnity basis and was supported  in that application by a number of other parties.  Having considered the question of costs and having regard to the fact that if the plaintiffs deliver an amended statement of claim such that it can be argued  on 4 July that may have a serious effect on the issue of costs generally, I propose to reserve all costs except the costs of today's hearing.  As it was brought about solely by the plaintiffs’ letter of 10 June, they must pay all of the defendants their costs of today.  So far as the basis of taxation is concerned, I am unable to see any justification for departing, at this stage, from the ordinary rule as to costs, that is that they be costs taxed on a party/party basis.  I should finally say that any party who does not wish to engage in the argument on 4 July, will no longer be required to do so and can reserve his, her or it's rights with respect to the plaintiffs' statement of claim or any amended statement of claim which the plaintiffs serve to a later time when that document is finally produced.  Accordingly, I will vary the directions of 9 May to accommodate that situation.



Thus on 4 July, an application made by any defendant who wishes to seek that all or any part of the plaintiffs' statement of claim with respect to him, her or it be struck out will be entertained and the rights of all other defendants will be reserved.  Those defendants who have not yet sought particulars from the plaintiffs and wish to do so should do so now.  If any order is subsequently required to ensure production of those particulars it can be made on 4 July or at some appropriate time.


Finally, before I get onto the orders I should also say this, having regard to the fact that this directions hearing has been held today and some defendants may thereby have been prejudiced by not being able to deliver and file their outlines of argument by close of business today, I propose to extend for a short period that deadline as well.  The orders I will make are as follows:



(1) That the directions of 9 May 2005 given by email by varied to extend the time for any defendant to file an outline of argument in respect of a strike-out application to be heard on 4 July to noon on Tuesday 21 June.



(2) That the direction given on 9 May to the effect that any defendant who does not file such an outline is to be taken to have waived his, her or it's right to interlocutory relief, with respect to the plaintiffs’ statement of claim is revoked and all rights of all defendants with respect to that statement of claim are reserved.



(3)  Otherwise the directions of 9 May are confirmed.



(4)  The costs of all parties are reserved, other than the costs of today's hearing, which will be paid in respect of all defendants by the plaintiffs, to be taxed as between party and party.

- - -
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